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To:  San Juan County Council 
cc: Pete Rose, Randall K. Gaylord   
From:  Common Sense Alliance 
Date: June 21, 2010        
 
 
Re:  Comments on “June 29, 2010 Discussion Draft” of the CAO Public Participation Plan 
 
CSA commends the Council, the Planning Commission, and members of the public who attended on 
the productive joint meeting on June 10, 2010.  We have reviewed the “June 29, 2010 Discussion 
Draft of the San Juan County Critical Areas Regulations & Public Participation Plan” attached to the 
Agenda for the June 21, 2010 County Council Meeting (“June 29th Discussion Draft”), which we 
believe represents a further improvement from prior drafts of the CAO work plan.  We appreciate 
the efforts of all parties in this important project. 
 
We offer these comments on the June 29th Discussion Draft in our continuing interest in bolstering 
public confidence in the process and avoiding misunderstandings as we move forward with the CAO 
review.  For your convenience, our comments are presented in the order they arise in the June 29th 
Discussion Draft (not in order of importance). 
 
Task D, Intention regarding Outside Syntheses for BAS:  We assume that the parenthetical 
references in this section to the availability of state or other agency syntheses regarding certain areas 
does not indicate an intention on the part of the County Council or the Planning Department to 
simply adopt such documents for application in San Juan County without thorough review and a 
reasonable opportunity for public comment.  Such syntheses are not the law and the legislative 
responsibility for San Juan County remains with the County Council, which must not abdicate its 
responsibility for the protection of San Juan County – including its people – to outside agencies and 
organizations. 
 
 Task D, Decision regarding Optional FWHCAs: The decision regarding whether to consider the 
inclusion of any optional FWHCAs in this CAO update should be made as soon as possible so that 
resources can be devoted productively to areas that will be included in the update.  We recommend 
focusing on only those FWHCAs that are required at this time.  We would look forward to working 
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with the County regarding any other potential FWHCAs under the nomination procedures after the 
required review has been completed. 
 
Task D.2.a, Independent Marine Scientist:  We strongly encourage the County Council to engage an 
independent scientist (or scientists, if necessary) to provide advice regarding marine issues affecting 
the CAO review.  We do not believe that reliance on agency, or agency affiliated, scientists is 
appropriate.  The people of San Juan County are entitled to know that any additional limitations on 
the use of their property are required to comply with the law – not to advance outside agendas, and 
not simply because it is easier to impose additional restrictions than to figure out if any are actually 
necessary.   We believe that there is a fundamental conflict of interest in using agency scientists 
because the responsibilities of the agencies and those of the County Council are not the same.  While 
the agencies are responsible only for advancing their specific objectives, the County Council must 
balance competing requirements and the best interest of San Juan County and must do so in a 
manner that is consistent with Home Rule.1  The marine-related issues appear just as complex and 
warrant the same degree of independence and objectivity as wetland-related issues. 
 
Task D.3.e, County Council Approval of BAS:  Is this going to be by Resolution?  This should be 
formally documented for reliance by all parties. 
 
Task D.4, Scientific Evaluation of Regulations:  To clarify the appropriate role of scientists, we 
recommend revising the text of this item as follows:  “Using adopted BAS, scientists or consulting 
firm examine existing regulations and, if necessary to address identified deficiencies in the protection 
of critical areas, identify potential options for regulatory approaches to address those deficiencies.” 
 
Task E.2, Hearings on Hot Button Issues:  We strongly believe that the public needs a formal 
opportunity to be heard on these important policy issues within the legislative purview of the County 
Council.   Decisions regarding these issues will demonstrate how we treat our neighbors in San Juan 
County.  We believe that this is the real test of a community and the principles and spirit of Home 
Rule. 
 
Task E.3, Caution regarding Informal Opinion Polls:  The County Council should be very cautious 
regarding the potential use of opinion polls, other than by formal Referendum, because they are 
inherently subject to manipulation and misinterpretation.  We believe that such informal approaches 
are more likely to polarize the community unnecessarily (based on the drafting of specific question 
statements) than to provide valid information for policy making or to bring us together as a 
community to solve any identified problems in the protection of our critical areas.  
 
Task E.4, Inclusion of “Related Definitions and Sections:” We assume that each reference to 
“18.30.110” in the June 29th Discussion Draft incorporates by reference the “& related definitions 
and sections” language that has been added to the general Task description.      

                                                        
1  The notion in Task D.2.d (last sentence) that it will be necessary for “Staff to seek assistance from agency 
scientists & compile maps & executive summaries of reports on any topics not covered by contract scientists/consultant,” 
is inconsistent with assuring public confidence since it appears to open a back door to the influence of outside agendas 
that may not properly consider San Juan County circumstances and conditions.   
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Task E.4.a, Deficiencies in Current Regulations:  We believe that the general approach described in 
Task E is appropriate, but that one or two critical steps still appear to be missing.   
 
As drafted, Task E.4.a calls for a hearing “to take testimony on any deficiencies in and suggestions for 
18.30.110 . . .” As drafted, however, the public will not have any real opportunity to comment 
regarding these critical determinations because there is no provision in the June 29th Discussion Draft 
for publication of the deficiencies suggested by the Adopted BAS prior to the hearing.2  Stated 
differently, as drafted, what would the public have to comment upon at the proposed hearing? 
 
Accordingly, we suggest the following revisions to this critical task:         
 

(1) Any regulatory deficiencies that are suggested by the review of the Adopted BAS should be published 

a reasonable time prior to the proposed hearing regarding the deficiencies.  The purpose of this 

hearing should be for the County Council to determine whether it agrees with the suggested 

application of the Adopted BAS to our existing regulations and the San Juan County situation.  In 

other words, at this hearing the County Council would formally determine which of the suggested 

deficiencies it believes require revised regulations, as opposed to documentation of County Council 

decision making, to comply with the GMA.3  The result of this hearing would be a list of deficiencies 

that the County Council has determined, based on its consideration of the Adopted BAS, will be 

addressed in updates to our CAO regulations (“Identified Deficiencies”).  

 

(2) The list of Identified Deficiencies should be published a reasonable time before a hearing regarding 

suggestions for potential options and recommendations for addressing the Identified Deficiencies, at 

which public comments would be received and suggested options and recommendations for 

addressing Identified Deficiencies would be reviewed prior to the formal Planning Commission process 

envisioned in the June 29th Discussion Draft.   

*             *             * 
 
Please let us know if you have any questions regarding these suggestions. 
 
Thank you for your consideration of our comments and your commitment to a robust public process. 
     

                                                        
2  Similarly, unless the identified deficiencies are established and published prior to the hearing to consider 
suggestions for revisions, the public will not have a reasonable opportunity to prepare thoughtful and constructive 
comments regarding ways to address indentified deficiencies. 
3  Both the adoption and application of BAS are legislative actions.  Regardless of what sources a county may look 
to for guidance, “responsibility for including the best available science in the development and implementation of critical 
areas policies or regulations rests with the legislative authority of the county.”  WAC 365-195-905(3).  It is appropriate for 
the County to seek suggestions on this key question from its scientific consultants (and the public), but it is the County 
Council’s responsibility to decide what deficiencies actually exist and need to be addressed further.  While the Council 
might decide to adopt the deficiencies suggested by its scientific consultants, such a decision would nevertheless 
represent a distinct legislative determination that warrants public participation given the significant implications of the 
CAO for all islanders and the need for transparency for public confidence in this process. 


